






































MELBOURNE WATER CORPORATION

BOARD RESOLUTION

In accordancewith Section32 of the MelbourneWater CorporationAct 1992 and as

set out in the BoardPaper circulatedto the Board entitled"Expansion of Regional

Drainage, WaterwaysManagementand Floodplain Selvices to the entirePort Phillip

and Westemport catclunent"dated 8 June 2005, the Board approves:

(OJ Applicationbeingmadeto theGovernorin Councilpursuantto Section3 of the

Melbourne & MetropolitanBoard of Works (MMBW)Act 1958seeking the

amendment of the boundaryofthe metropolis and the transferpf associated assets

as set out in the attacheddraft proposed Order in Counciland associatedmaps and

asset schedules,and

Q The sendingofletters in the termso.fthe attached draftsto the Minister for

Environmentand Water and the Governot.ofVictoria, respectively,enclosingthis

application.
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BOARD CIRCULAR RESOLUTION

8 June 2005

Expansion of Regional Drainage, Waterways Management and
Floodplain Services to the entire Port Phillip and Westernport catchment

RECOMMENDATION

"1. It is recOl1ll11endedthat the Board approve;

Q Applicationbeingmadeto theGovernorin Councilpursuantto Section3 ofthe
Melbourne & MetropolitanBoardof Works (MMBW)Act 1958 seeking the amendment
of the boundary of the metropolisand the trausfer of associated assets as set out in the
attached draft proposedOrder jIJCouncil and associated maps and asset schedules, and

o The sending of letters in the temis of the attached drafts to the Minister for Environment
and Water and the GovernorofVictori~, respectively, enclosing ~s application.

BACKGROUND

2. The MMBW Act 1958 definesmetropolisto be the "area within 20.9215 kilometres ofthe
site of the building known as the post office (comer of Bourke and Elizabeth streets)
Melbourne and the area describedin the Second Schedule to this Act, and also includes any
land (whether within 20.9215kiIometresofthe site ofthe said post office or not and whether
within any municipal district or not) which by this Act or by Order of the Governor in
COl.lncilunderthis Act is declaredto be included in the metropolis, but excludes any area
which by Order of the Govenior in Councillmdet this Act is excised ftom the metropolis"-.
Over a uumber of years the metropolishas been modified to include additional areas as
indicated on the attached map (plan no; LEGL.105-406). _

3. The Victorian GovernmentWhitePaper Securing Our WaterFutilre Together, included an
action (7.9) for the Governmentto designateMelboume Water as the authorityresponsible
for waterway, regional drainageandfloodplain management throughout the majority of the
Port Phillip and Westemport catchment.

4. To implement ~hiscommitment, the following statutory actionsare proposed to be
undertaken-

(i) The waterway management districtsof various catchment management authorities that
ov~rlapparts ofthe area to be added to the metropolis will be diminishedby Order of

. the Minister for Water under section 96 of the Water Act 1989.

(ii) The metropolis, under thejurisdiction of Melbourne Water COlporation,will be extended
to include an additional area encompassingthe limits of the Port Phillip and
Westernport catchn~ent ill a manner that only applies Part ~ -Nfetropolitan Drainage
{[lidWaterways-ofthe Melbourneand Metropolitan Board of Works Act 1958 and
rela~edprovisions of that Act to the additional area.

(Hi)Under section 201 oftbe WaterAct 1989, the floodplain management functions of the
Minister for Water in respect ofthe additional area will be delegated to Melboume"
Water Corporation.



. '

5. The attachedmap (plan no: LEGL./05-406)sets out the existingboundaryand theproposed
llew b01mdaryof the metropolis.

6. Section 3(3) ofthe MMB Act 1958provides that the Govemor in Councilby Order
published in the GovernmentGazette,may on the applicationoftJIe Board, includewithin
the metropolisany land andmay excise £l.omthe metropolis ,anyarea includedin the
metropolis. .

7. The main objectiveofthe proposed Qrder in Council, in order to implementthe
Govel11ment'scommitmentin the White Paper, is,to giveMelboull1eWater Corporation
metropolitandrainageand waterwayspowers under faIt X ofthe IyIelbourneand
MetropolitanBoard of WorksAct 1958in respect ofthe additionalarea to be includedin the
metropolis. To remove some anomaliesarisingftom the proposedchailge, the Orderalso
excises some other areas ftom themetropolis. The Order ensures that the provisionsofthe
Act that are applied to the additionalarea are only those that relate tometropolitandrainage
and waterways.The Orderwill also transfer the identified and agreedregjonaldrainage
assets from Council to Melbourne Water ownership.

8. The'exceptionto this is the transferof regionaldrainageassets fi'omMomingtonPeninsula"
.Shire Council.Followingthe abolitionof theDandenong Valley and WestemportAuthority
(DVWPA)in 1991and the establishmentof the WaterActin 1995, thePort Phillip side of
the Peninsulawas included in the MelbourneWatermetropolis. By "agreementwith
Governmentthis area wasnot rated and therefQrereceivedno service.This area will now
receive servicein line with the White Paper and the new areas to be includedin the extended
metropolis.As the area is alreadyin the metropolis, regionaldrainage assetscam10tbe
transfelTedby the Order in Councilprocess. Theywill be separatelytransferredby
MelbourneWaterdeclaring these assets as main dr~insin accordancewith the Meh:opoIitan
Board of WorksAct 1958.This will be the subject of a Boardpaper for the JIme2005Board
meeting. .

9. The OrderrequiresGazettal to take effect.

10. The Govemor in Council, under sections 3(3), 3(4) and 3(5) or the Jyfelbourne and
Jvletropolitall Board o/Works Act 1958 and on tlWapplication oftheMelboul11e Water
Corporation, makes a declaration via all Order In Council concerning land within the
metropo1is. The words within the Order In Council desclibe what is being declared.

11. The attachedletters require the signaturesof the ManagingDirector andthe Chainnan.The
first letter is to the Minister for Enviromnentand Water requestingapprovalto ~hangeand
extend the Melboul11eWaterDrainage and Waterwaysboundary. The secondletter is to the
Govel110rof Victoriamaking applicationfor.the provisionsofthe Order in Councilto be
made.



1.US'KASSESSMENT- .",j'" ". ,~~.. .>.. .f .'. .,". "

12. The following are the major risks associated with the successful achievement ofthe overall
project objectives / with this phase ofthe project. ,

Risks Accoun tability/Responsibility l\1itigatill£!Strategies/ Controls
Inadequate funding to DSE / Melbout:11eWater Melbourne Waterproposes to
support provision of undertake a minimum level of
services service following the Order ill

Council process. Following,
community consultation,a
prioritised works programwill be
developed and implemented.All
expenses will be recoveredduring
the next regulatOlYperiod

Price based on different DSE / Melbourne'WaterI ESC . Working groupwith DSE with
levels of service - involvement ofESC to ensurewell
reduced revenue ITom developed consultationand
existing areas and implementation plan
increased
administration costs.
Unknown financial Melbourne Water Fol1owinghigh level due diligence
liabilities associated audit conducted by
with Council drainage PriceWaterhouseCoopers
schemes Melbourne Water is satisfiedthat

based on this infOlmatiol1and
discussions with Councilofficers
that 110major risks exist

Melbourne Water Melbourne Water Based on high level due diligence
becoming resp.onsible audit conductedby
for assets in poor PriceWaterhouseCoopersand
condition discussions with Councilofficers

Melbourne Water is satisfiedthat
no major assetconditionrisks
exist. Following the Order in
COlincilprocessMelbou111eWater
will undertake a'more rigorous
asset condition assessmentwith
the view to developingasset
management andmaintenance
programs

Legal/legislative DSE / Melbourne Water Melboume Waterhas taken its
amendments do not own external legal advice
provide correct powers regarding the proposedchanges



STAKEHOLDER CONSULTATION

13.Melbourne Water has consultedwith affectedcatc1unentmanagementauthoritiesand local
councils regarding the changesproposedand our respectiveroles andIesponsibilitie~once
the changeshave been implemented.

14.Melboume Water andDSE have developeda communicationsand stakeholderengagement
plan that identifies and prioritisesactions and key messages to form part of the consultation
process.

15.The communicationsand stakeholderengagementplan has threekey components:
o Communicationwithin Government- relevant Ministers, departments,agenciesand

authorities;
o Raising generalcommunityawareness- benefits deliveredby waterway,regional

dra4Iageand floodplainmanagement~and;
o Local engagementplans- liaising with gap area local councils to developspecific

communityengagementplans.

16. The communicationand stakeholderengagementplan recognisesthe key role that
organisationssuch as DSE, local government,Port Phillip and Westemport Catchment
ManagementAuthority and SouthernRutal Water have toplay in implementingservicesinto
the new areas. A revised WatenvaysandDrainage Opera~ngCharteris being developedto
incolporate service requirementsfor the extendedbound~ry.This will involve the"creationof
advisorycommittee(s)representativeof the expanded operatingarea.

TONY ANTONIOU
ACTING GENERAL lVIANAGER
RIVERS AND DRAINAGE



14 June 2005

Melbourne \'{laterCorporation
ABN 81 945 386953

100 \\7ellingron PanIcle
East Melbourne 3002 VictOri;1

PO Box 4342
l...felbollrnc:)001 Victoria

Telephone 131 722
Facsimile 03 9235 7200
www.melbOllrnewarer.com.all

Mr Jo1mLandy, AC, MBE
Governor of Victoria
GovernmentHouse
MELBOURNE VIC 3004

Dear Mr Landy

Application under Section 3(3) of the Melbollrlle Al1d Metropolitall Board Of Works Act
1958 to Extend the Metropolis

Pursuant to section 3(3) of the Melbourne and Metropolitan Board of Works Act 1958,
Melbourne Water Corporationhereby applies to have -

(a) included in the metropolis the land specified in clause (1) of the attached draft Order in
Council; and

(b) excised from the metropolis the land specified in clause (2) of the attached draft Order in
Council.

Melbourne Water Corporation also applies, pursuant to section 3(5) of the Melbourne and
Metropolitan Board of Works Act 1958, for the other provisionsof the attacheddraft Order in

. CouQ.cit to be made.
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A' ~.-.............

R~b'~1"'Y"""""" ~~--
ManagingDirector,

WfJJJ.................................

CherylBatagol
Chairman

For and on behalf ofMelboume Water Corporation

0' The Place To Be



14 June 2005

Melbourne \X'aref Corporarion

ABN 81945386953

100 W1ellingmn Parnd(:

Easr Melbourne 3002 Vicroria
PO Emc4342
Melbourne 3001 Vicroria

Tdephone 131 722
Facsimile 0392357200
www.melbournew<lrcr.com.all

The Hon. John ThwaitesMP
Minister for Water
PO Box 500
EAST MELBOURNE VIC 3002

Dear Mr Thwaites

Proposed Alteration to the Melbourne Water Metropolitan Drainage And Watenvays Boundary

In June 2004 the Governmentreleased its action plan, Our WaterDill'Future. Action 7.9 (page
148) commits the Governmentto designating theMelbourneWater Corporationas the Authority
responsible for waterwaymanagement, regional drainageand floodplain managementthroughout
the whole ofthe Port Phillip and Westernportcatchment.

To implement this commitment,the following statutoryactionsare proposed to be undertaken:

(i) The waterway management districts of various catchment management authorities that
overlap parts of the area that is to be added to the metropolis will be diminished by Order of
the Minister for Water under section 96 ofthe Water Act 1989.

(ii) The metropolis, under the jurisdiction ofthe Melbourne Water Corporation, will be
extended to include an additipnal area encompassing the limits of the Port Phillip and
Westemport catchment in a manner that only applies Part X -Metropolitan Drainage and
Waterways- of the Me/bot/me alld Metropolitan Board of Works Act 1958 and related
provisions of that Act to the additional area.

(Hi) Under section 201 of the WaterAct 1989, the floodplainmanagement functionsofthe
Minister for Water in respect of the additionalarea will be delegatedto the Melbourne
Water Corporation.

Pursuant to section 3(3) ofthe Melbourne alld Metropolitan Board of Works Act 1958, Melbourne
Water CorporatiOli requests that you approve this proposal for changing/extending the Melbourne
Water Drainage district as shown on the attached plans along with the other provisions of the
attached Order in Council.

Rob Skinner
Managing Director

v;"~";;.~"\: ~:A

RVJfflfoI~~hhePlace To Be



Melbourne Water Charges

Alison Joseph Bsc Hons(Psych) MBA



Bullengarook?



My Interest

 Questioned the imposition of a 
“waterways-only” charge in Bullengarook

 MW could not explain the service 
provided, nor clearly explain the legislative 
basis for the charge

 Some similarities to Patterson lakes?





Patterson Lakes

 History of charges and relationship to 
“Waterway and Drainage” charge.

 Whether or not MW and ESC has power to 
impose “Precept charges”

 What charges should be paid by Patterson 
Lakes residents?



1973 Agreement

 Contract between Council and DVA
 Subject to amendment of DVA Act to 

impose “Precept” charge (charge on 
Council).

 Melbourne Water successor in law to DVA
 Imposes obligations on MW in regards to 

waterways



“Special Precept”
DVA Act (1963) as amended 1975

4. After section 33 of the Principal Act there shall be inserted 
the following section :—
' 33A. (1) (a) Where any works or undertakings authorized by 
this Act have been requested by a majority of the persons liable to 
be rated in respect of rateable property in a portion of the district 
of any municipality or municipalities which would be served by such 
works or undertakings (hereinafter called " the special precept 
area") and it appears to the Authority that such works or 
undertakings are for the particular benefit of the special precept 
area it may with the approval of the Minister issue a special precept 
in the form of the Second Schedule to each municipality concerned 
requiring it to contribute an amount calculated as hereinafter 
provided and thereupon notwithstanding the provisions of paragraph 
(b) of sub-section (1) of section 33 the municipality shall be liable to 
contribute further moneys to the Authority as hereinafter provided. 



Water Act (1989) 
as of commencement 

SCHEDULE 5 

Section 117(1)

DANDENONG VALLEY AND WESTERN PORT AUTHORITY 
Functions 
 2. The Authority has the functions given to it under Part 10, 

including waterway management functions under Division 2 and 
regional drainage functions under Division 3 of that Part, in respect 
of the Authority's district.

DVA listed as authority with Waterways management
district in Schedule 12 of Water Act (1989)

= “Waterways Management”  Charge





Definition “metropolis” 
(MMBW Act (1958) as amended by 
Melbourne Corporation Act 1992)

3.(7) For the avoidance of doubt it is declared that—
(a) on and from 25 June 1991 the metropolis 
included the land specified in the Schedule 
to the Emerald District Water Board and 
Dandenong–Springvale Water Board 
Transfer of Functions Order 1991 published 
in the Government Gazette on that date; 
(b) on and from 1 September 1991 the 
metropolis included the land specified in the 
Schedule to the Mornington Peninsula and 
District Water Board and Pakenham Water 
Board and Lang Lang Water Board Order 
1991 published in the Government Gazette 
on 28 August 1991; 

(c) on and from 6 November 1991 the 
metropolis included the land specified in 
clause 1 of the Extension of Metropolis 
Order published in the Government Gazette 
on that date. 
(8) This Act applies to the land included in the 
metropolis as mentioned in sub-section (7).



Melbourne Water Charges
1991-1997

 Metropolitan drainage charge under 
MMBW Act c1991 (with adjustment?)

 Special Drainage Charge under MMBW Act 
made retrospective to 1991 by MMBW 
(Amendment) Act 1997

(Unlike DVA charge it was a direct charge
on residents using MMBW rating powers).



MMBW (Amendment Act) 1997 

 “The bill also allows for a special drainage rate to be 
levied in the future on any benefiting property owner 
from the Patterson Lakes system. In addition to levying 
a drainage and river improvement rate, Melbourne Water 
Corporation will be able to levy a special rate on 
benefiting property owners in the Patterson Lakes area 
based on the site value of their properties.”

Hansard, Second Reading May 1997 ASSEMBLY p1116

= “Waterways + Drainage”



Melbourne and Metropolitan Board of Works (Amendment) ACT (1997)

281A.  Special drainage and river improvement rate—
Patterson Lakes 
(1) This section applies to—
(a) rateable properties within the land included 
in the metropolis on and from 6 November 
1991 as mentioned in section 3(7)(c) which, 
immediately before that date, were within a 
special precept area within the meaning of 
section 33A of the Dandenong Valley 
Authority Act 1963 established in relation 
to the Patterson Lakes area; and 
(b) any other rateable property which the Board 
by resolution declares to be benefitted by 
works or undertakings that serve, and are for 
the particular benefit of, the area referred to 
in paragraph (a). 
(2) In addition to levying the Metropolitan Drainage 
and River Improvement Rate in respect of them, 
the Board may, for the purposes of this Part, from 
time to time but not oftener than once in every 
year make and levy a special drainage and river 
improvement rate in respect of rateable properties 
to which this section applies. 



Water Acts (Further Amendments) 
Act 1997

280.  Power to impose fees under a  tariff 
(1) The Board may impose fees under a tariff for 
the purposes of this Part and of the exercise 
by the Board of any functions and powers as 
a delegate of the Minister under Division 4 
of Part 10 of the Water Act 1989.



Water (governance) Act 2006

 Clause 106 amends section 257 of the Act to set 
out Melbourne Water Corporation's powers to 
require a payment for services under Division 5 
of Part 13 of the Act. This amendment continues 
Melbourne Water Corporation's powers to 
impose tariffs in respect of its waterway 
management, drainage and floodplain 
management functions and to set charges for 
things done in the performance of its functions.



Waterways and Drainage Service

It funds a range of programs to manage
drainage, improve flood protection and
warning systems, and improve the quality of
waterways throughout the Port Phillip and
Westernport region. 
http://www.melbournewater.com.au/content/rivers_and_creeks/our_role/waterways_and_drainage_charge/waterways_and_drainage_charge.

asp?bhcp=1



Charges come full circle

 Precept charge imposed by DVA 
under Water Act in 1989 are for the 
same services as “waterways and 
drainage” charges under Water Act in 
2012.

 Precept became “Waterways” charge



Essential Services Commission

 COAG agreements in regards to water 
pricing which endorsed user-based 
pricing, transparency, and prevention 
of cross-subsidization (1994?)

 ESC fixes prices for “prescribed goods 
and services”

 It is a fee for a service provided



WIRO (2012)
(b) The following services supplied by or within the regulated water 

industry are specified as prescribed services in respect of which the 
Commission has the power to regulate prices: 

(i) retail water services;
(ii) retail recycled water services; 
(iii) retail sewerage services; 
(iv) storage operator and bulk water services; 
(v) bulk sewerage services; 
(vi) bulk recycled water services; 
(vii) metropolitan waterways and drainage services;
(viii) irrigation drainage services; 
(ix) connection services; 
(x) services to which developer charges apply; and 
(xi) diversion services.

In 2003 “Metropolitan drainage defined as service under the MMBW Act (1958) in 2012 “waterways” added and now defined as service under the Water Act. ESC has advised that this was not a change in 
the service.

See also “Melbourne and  Metropolitan Water, Wastewater and Drainage Services Pricing Order 2001 for definition of
“Metropolitan Drainage Service” VGG 28 June 2001



No Basis for “Precept Charge”

 There is absolutely no legislative basis for 
the imposition of a “precept” charge

 Residents appear to be already paying for 
the same services under the “waterways 
and drainage” charge

 The ESC has no authority to be setting 
prices for “precept” charges. 



Charges

In accordance with Airservices;
 Fee for service
 Must be a logical relationship between cost of service 

and charge
VCAT decision suggests that the charges
should be regionally based.

 A single charge directly related to the cost of the service 
you receive in your area, or alternatively a flat 
“waterways and drainage” fee across Melbourne that 
everyone pays equally.

Airservices Australia v Canadian Airlines International Ltd (2000) 202 CLR 133 Airservices Australia v Canadian Airlines International Ltd (2000) 202 CLR 133



Parks Charge

“Metropolitan Improvement Fund” former MW land
 Functions of Parks Victoria
7. Functions of Parks Victoria (1) The functions of Parks Victoria are-

(a) to provide services to the State and its agencies for, or with 
respect to, the management of parks, reserves and other land under 
the control of the State; (ab) to provide services to the State and its 
agencies for, or with respect to, the management of waterways land 
(within the meaning of the Water Industry Act 1994) for the 
purposes of conservation, recreation, leisure, tourism or water 
transport; (b) with the approval of the Minister, to provide services 
to the owner of any other land used for public purposes for, or with 
respect to, the management of that land; (c) to carry out such other 
functions as are conferred on it by or under any Act. (2) In carrying 
out its functions, Parks Victoria must not act in a way that is not 
environmentally sound. 



Water Industry Act as at 2005
175A. Vesting in Crown of bed, banks and soil of certain watercourses 

(1) Despite anything to the contrary in any Act, there 
shall by virtue of and without further or other 
conveyance, transfer or assignment than this 
section, be divested from Melbourne Water 
Corporation and vested in the Crown, all the bed, 
soil and banks of the River Yarra Yarra and of all 
other public rivers, creeks, watercourses and 
waterways—

(a) within the metropolis within the meaning of 
the MMBW Act and vested in Melbourne 
Water Corporation immediately before the 
commencement of this section under 
section 60 or 271 of that Act; or 

(b) on land included in the metropolis within the 
meaning of the MMBW Act as mentioned in 
section 3(7) of that Act and vested in 
Melbourne Water Corporation immediately 
before the commencement of this section 
under an Order in Council made under 
section 3 of that Act.
….....
(3) Despite anything in the Water Act 1989 or any 
other Act, any bed, soil and banks to which subsection 
(1) applies shall be under the management 
and control of Melbourne Water Corporation to 
the extent necessary to enable that body to 
exercise its functions under this Act or the MMBW Act



Parks Victoria

 Was MW “metropolitan improvement rate” 
transferred to DSE when MW’s land 
reverted to Crown Land (ie a Tax)

 Acts as Trustee/land manager of DSE 
Crown land (eg waterways, as delegated 
by DSE).

 Parks and Reserves Trust fund collected 
by DSE ($46,000,000 unspent)



Melbourne Water’s 
Sales Revenue 2001-12

Melbourne Water Total Sales Revenue
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