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2  Lonsdale  Sfreet 
MELBOURNE  VIC  3000 By  fax:  03  9032  1303 

Dear  Sirs, 

RE:  ACCIDENT  TOWING  REGULATION  DRAFT  REPORT 

We  refer  to  the  Draft  Report  of  the  Commission  dated  September  2015  and  note  invitations  for 

submissions. 

We  wish  to  place  a  Submission  before  the  Commission  in  rlation  to  Mot  at  faulf  claims. 

We  are  Iawyers  who  have  acted  in  this  area  for  the  better  patt  o  30  years. 

We  note  with  alarm  the  Draft  recommendation  at  page  1  15  of  the  repod  which  would  prohibit  tbe 
signing  f  repair  agreemonK  withotlt  notification  and  approval  from  any  relevant  insurer. 

The  remmqndation  appears  to  havo  been  borne  out  of  conxrns  expressed  by  insurers  that  their 
costs  are  escalating  in  Anot  at  fault'  matters  and  suggesting  that  members  of  the  public  are  being 
*duped'  by  unscrupulous  repairers, 

Whilst  not  dimuting  that  there  are  some  unscrupulous  repairers  in  the  market  pla,  we  would  urge 
tbe  Commission  not  to  be  persuaded  by  the  alarmist  sentiments  of  insurers  who  would  suggest  that  a11 
repairers  fall  lnto  that  category.  There  are  rogue  lBments  in  every  industry  however  we  say  that  this 
is  not  a  basis  for  a  remmmendation  which  would  erode  and/or  eliminate  basic  common  Iaw  rights. 

There  are  alrqady  legislative  mebanisms  in  place  which  can  address  the  adkities  of  rogue  repairers 
and  tow  truck  operatoro. 

We  find  ttat  eur  ctients  fall  into  one  of  the  foltowing  two  ategories'. 

They  aro  uninsurgd  and  therefore  have  no  option  other  than  to  take  adion  against  tbe  at  fault 
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2. 
They  are  comprehensively  nsured  howevor  do  not  wish  to  claim  on  their  own  policy  of 

insuranoe. 

Persons  in  both  categories  would  be  severely  prejudiced  and  nxnvenienced  if  prevonted  from 
exercising  their  mmon  law  right  to  immediately  repair  their  vehicles.  Potentially,  they  would  be 
without  their  vehides  for  a  lengthy  period  of  time  and  forced  to  seek  alternative  means  of  transport. 
This  would  inevitably  Iead  to  additional  costs  by  way  of  either  Ioss  of  income  or  hire  car  costs  whilst 
the  at  fault  party's  insurer  addressed  the  isstles  arising  from  their  demands. 

Tbose  persons  who  contact  us  who  fall  into  category  2,  invariably  do  so  as  they  d  not  wish  to  daim 
on  their  own  polioies  of  insurance  and  require  choice  of  repairer.  They  know  their  right:  under  thoir 

posicies,  and  are  aware  lhat  the  Iarger  insurers  (Suncorp  and  IAG)  hake  their  own  preferred  repair 
networks,  and  that  the  quality  of  repairs  comploted  by  those  repairers  is  often  sub-standard. 

As  a  consequence.  they  afe  concemed  to  choose  a  repakrerwho  will  repar  their  vehicle  to  a  standard, 
and  not  to  a  prl-. 

By  taking  step:  to  recover  their  damagos  via  a  recovery  pross,  they  are  able  to  hoose  tbpir  own 
repairer,  engage  an  independent  assessor  to  assess  that  repairer's  quotadon/estimate,  ani  then 

recover  those  costs  from  the  at  fault  pady's  insurer. 

We  can  say  lhat  it  is  now  standard  pradice  in  these  Npes  cf  matters  to  hav  vehicl-  independently 
assessed  priorto  repairs  being  commenced. 

lnvariably,  thos  rmsts  are  higher  than  they  would  be  if  the  vehicles  in  question  were  fcpairod  via  the 
prderred  repairer  network.  Those  networks  are  st  driven  and  the  quality  of  their  repairs  is  often  r,o 
bad  that  once  faulty  repaio  are  detBcted,  tha  costs  assodated  with  redifying  same  often  nder  the 
vehides  economical  right  ffs 

We  are  currently  ading  for  numerou:  dients  who  havc  had  their  vehides  repaired  via  preferred 
repairer  networks  and  have  found  it  necessary  to  take  Iegal  action  against  their  insurer  for  the  cost  to 
redify  substandard  work. 

The  statistics  quoted  by  you  which  have  been  provided  to  you  by  insurers  are.  in  our  view,  a  damming 
indidfnent  on  the  insurefs  in  question  as  it  is  clear  that  policy  holders  are  taklng  adive  steps  to  avoid 
claiming  on  their  own  policiM  when  they  are  not  al  fault. 

Insurel-s  routinely  challenge  the  independently  assessed  cost  of  repairs  in  matters  of  this  tme  which 
often  result  in  Coud  hearings.  In  our  experience,  it  is  extraordinarily  rare  for  those  costs  to  be  redud 
by  any  significeant  amount  and  often  not  at  all.  This  is  aher  the  evidenco  of  independent  assessors 
and  repairors  together  with  insurance  assessors  are  heard.  analysod  and  decided  upon  by 
Magistrates.  We  believe  that  if  you  were  to  question  tbe  insurers  who  have  provided  submissions  to 
you  in  relatin  to  ther  success  rate  in  ther,e  types  of  matters,  they  will  be  forced  to  nde  that  their 

resistance  to  these  claims  ls  overwhelming  unsuccessful. 

Your  recommendation  to  prohibit  the  signing  of  repair  agreements  without  notijtion  and  approval 
from  any  relevant  insurer  and  conseqtlently  moving  common  Iaw  rights,  has  the  following  problems: 

1.  ThB  at  fault  party  may  not  make  a  daim  on  his/her  polioy  of  insurance. 

Tho  at  fault  party  may  be  in  breach  of  his/her  policy  conditions.  For  example: 
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a)  affected  by  alohol  or  drugs; 

b)  fail  to  disdose  materlal  fads  Ieading  to  a  denial  of  the  daim; 

c)  fall  to  pay  an  excaess; 

d)  may  be  unlicenad  or  hat  licenco  Oncelled/suspended  and  th*fore  in  breach  of 

policy  conditions. 

3.  There  may  be  delays  by  the  at  fault  party  making  a  laim  on  his/her  policy  of  insurance.  FOr 
example  that  party  may  be  injured  or  killed  as  a  result  of  the  atcidenl. 

Shuld  your  mmendation  be  follewed;  a1l  persons  who  are  not  at  fauit  euld  be  prevented  from 
taking  steps  to  repair  their  vehides  for  an  indefinite  period  which  would  inevitably  load  to  additional 
cost  and  inconvenience  to  them  through  no  fault  of  thir  own, 

In  our  respectful  submission,  the  common  Iaw  rights  of  motor  acddtmt  victims  (not  at  fault  padies) 
should  be  preserved. 

We  wotlld  urge  that  the  recommendatlonf  the  subled  of  this  submission  bo  removed  from  the  report. 

Should  the  Commission  require  further  comment  or  input,  we  would  be  happy  to  assist. 

Yours  faithfully, 
BAULEY  &  CO. 
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