
J'  ?'Q  day  of  //?  .',  /  2010 Tuls  MEMORANOVM  is  madc  on  the 

PARTIES: 

ESSENTIAL  SERVICES  COMMISSION  (the  efommission'') 

and 

VICTORIAN  REGIONAL  CHANNELS  AUTHORITY  tthe  tWuthority'') 

BACKGROUND: 

A. 

B. 

The  Authority  is  a  prescribed  agency  for  the  pumoses  of  the  ESC  Act. 

The  parties  have  entered  into  this  memorandum  of  understanding  to  provide 

for  consultation  betwecn  them  and  the  integration  and  co-ordination  of  their 

regulatory  and  other  activitics.  in  accordance  with  sections  15  and  16  of  the 

ESC  Act 

OPEMTIVE  PROVISIONS: 

1.  Definitions 

In  this  memorandum.  including  the  background: 

HESC  Act''  means  the  Esselltial  Services  Ctmlpuwoa  Act  2001  (Vic); 

ICPS  Act''  means  tht  Por:  derw'ce.r  Act  1995  (Vic); 

Kport  waters''  means  thc  port  waters  of  Geelong,  Hasting  and  Portland  as 

declared  by  Order  in  Council  made  under  section  5(2)  of  the  PS  Acq 

Eprescribed  agency''  has  thc  same  meaning  as  in  the  ESC  Act; 

EEregulated  industry''  has  the  same  meaning  as  in  the  ESC  Act. 

Objectives  and  purpose  of  this  memorandum 

This  memorandum  secks  to: 

(a)  ensure  that  the  rcgulatory  and  decision  making  processes  of  the  parties 
in  relation  to  rcgulated  industries  are  closely  integrated  and  better 

informed; 

(b)  avoid  overlap  or  conflict  between  regulatory  schemes  (either  existing 
or  proposed)  affecting  regulated  industries; 

(c)  provide  for  sharing  information  between  the  parties  in  the  context  of 
their  respeyctive  roles  in  relation  to  regulate,d  industries; 

(d)  promote  the  adoption  of  a  best  practice  approach  to  regulation;  and 

(e)  assist  in  ensuring  that  the  Commission  is  in  a  position  to  have  regard  to 
relevant  environmental  legislation  and  regulatory  practice  in  its 

decision  making  in  relation  to  regulated  industries. 

2. 
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3. 
The  role  of  tlle  Commission 

3.1  The  Commission  currcntly  has  functions  relating  to  the  economic  regulation  of 

the  electricity,  gas,  ports,  freight  rail,  taxi,  hire  car,  tow  truck,  statutory 
insurance  and  water  industries.  The  Commission  also  has  responsibilitics  in 

relation  to  energy  emcicncy  programs  and  the  provision  of  advice  to 

Government.  Its  spccic  functions  are: 

(a)  to  perform  such  runctions  as  are  conferred  by  the  ESC  Act  and  the 
relevant  legislation  undcr  which  a  regulated  industry  opcrates; 

(b)  to  advise  thc  relcvant  Minister  on  matters  relating  to  the  economic 
regulation  of  regulated  industes,  including  reliability  issues; 

(c) when  requested  by  the  Minister  to  do  so,  to  conduct  an  inquiry  into  any 

systemic  rcliability  of  supply  issues  related  to  a  regulated  industry  or 

other  esscntial  scrvicc  specitied  by  thc  Minister  in  the  requesl; 

(d)  to  conduct  nqtlirics  and  report  under  the  ESC  Act  on  matters  relating 
to  regulated  industries; 

(e)  to  make  recommendations  to  the  Minister  as  to  whether  an  industry 
which  provides  an  cssential  service  should  become  a  regulated  industry 

or  whether  a  rcgulated  industry  should  continue  to  be  a  regulatcd 

industry; 

(9  to  conduct  public  cducation  programs  for  the  pupose  of  promoting  ils 
objectives  under  thc  ESC  Act  and  the  relevant  legislation  and  in 
relation  to  significant  changes  in  the  regulation  of  a  regulated  industry; 

(g)  to  advise  the  Ministcr  in  rclation  to  any  other  matter  referred  to  the 
Commission  by  the  Minister;  and 

(h)  to  administcr  the  ESC  Act. 

The  Commission*s  primary  objective  in  qerforming  those  functions  is  to 
promote  the  long-tenl:  inlcrests  of  Victonan  consumers  having  regard  to  the 

price,  quality  and  reliability  of  essential  services.  ln  seeking  to  achieve  that 

primary  objective,  thc  Commission  must  have  regard  to  the  following  matters 
to  the  extent  they  are  rclcvant  in  any  particular  case: 

(a)  emciency  in  thc  industry  and  incentives  for  long-term  investment; 

(b)  the  Iinancial  viability  orthe  industry; 

(c)  the  degree  otl  and  scope  for,  competition  within  an  industry; 

(d)  the  rclcvant  hcalth.  safcty,  environmental  and  social  legislation 

applying  to  thc  industry; 

(e)  the  benefits  and  costs  orregulation  (including  extenlalities  and  the 
gains  from  competition  and  emciency)  for 

(i)  consumers  and  users  of  products  or  senrices  (including  Iow 
income  and  vulnerable  consumersl-, 

(ii)  regulatcd  entities; 

(9  consistency  in  regulation  between  States  and  on  a  national  basis; 
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(g)  any  matters  specied  in  relevlml  statutes. 

3.3  The  Commission  must  also  perfbrm  its  functions  and  exercise  its  powers  in 

such  a  manner  as  the  Commission  considers  best  achieves  any  objectives 
speified  in  the  relevant  lcgislation  under  which  a  regulated  industry  operates. 

4.  The  role  of  the  Autllority 

4.1  The  Authority  is  to  ensure  that  port  waters  and  chmmels  in  port  waters  are 

managed  safely  for  usc  on  a  fair  and  reasonable  basis. 

4.2  The  Authority  owns  channcls  associated  navigation  aids  and  othtr  plant  and 

equipmcnt  relevant  to  its  opcrations. 

4.3  The  specific  functions  of  the  Authority  are  sct  out  in  the  PS  Act  and  is 

responsible  for  ensuring  that  the  following  functions  arc  canied  out  in  relation 

to  POII  waters  and  channels  in  port  waters  in  commercial  tOding  ports: 

(a)  thc  establishment,  management  and,  in  accordance  with  the  standards 
developed  by  the  Director  of  Marine  Safety,  the  dredging  and 

maintenance  of  channels  in  the  port  waters; 

(b)  the  provision  antl  maintenance,  in  accordance  with  the  standards 
developed  by  the  Director  of  Marine  Safety,  of  navigation  aids  in 

connection  with  navigation  in  the  port  watcrs; 

(c)  the  general  dircction  and  control  of  the  movement  of  vessels  within  the 
port  waters  in  accordance  with  1he  Marine  Act  1988.. 

(d)  the  provision  of  tcchnical  advice  and  support  to  port  managers  about  thc 
management  and  opcrations  of  port  waters  and  charmels  in  port  walers; 

(c)  at  the  request  ot-  the  port  manager  and  with  the  approval  of  the  Minister. 
tl)e  assistance  to  a  port  manager  with  integrated  planning,  developments 

management  and  promotion  activities  for  the  port;  and 

(9  such  other  functions  as  arc  conferred  on  the  Authority  by  the  PS  Act  or 

any  other  Act. 

5  How  tbe  parties  will  consult 

Where  relevant,  the  Commission  will,  ms  early  as  practicable,  consult  with  the 

Authority: 

(a)  in  the  making  of  a  dctermination; 

(b)  in  the  conduct  of'an  inquiry  aer  tirst  consulting  with  the  Ministcc  and 

(c)  in  preparing  and  revicwing  the  Commission's  Chmer  of  Consultation 
and  Regulatory'  Practice. 

ne  Authority  will,  ir  rcquested  in  writing  by  the  Commission  to  do  so. 

consult  with  tlw  Conzmission: 

(a)  in  relation  to  any  ma'  ttcr  specified  by  the  Commission  which  is  relevant 

to  its  objectives  or  runctions;  and 

(b)  in  respect  of  a  mattcr  specified  by  thc  Commission  which  may  impact 
on  a  regulated  induslry. 



5.3  Each  party  having  regard  to  thcir  respective  roles  in  relation  to  each  regulated 

industry  will: 

(a)  consult  with  and  involvc  the  other  in  the  perfonnance  of  any  function 
that  has  or  is  likely  to  have  material  implications  for  the  other; 

(b)  ensure  that  such  consultation  occurs  as  early  as  practicable  in  the  parties' 

rcgulatory,  advisory  or  decision  making  processes; 

(c)  on  request,  provide  the  other  with  timely  advice  on  regulatory  mattcrs 
for  which  it  is  responsiblc; 

(d)  grovidc  thc  other  with  timely  relevant  infonnation  on  industries  or 
lndustry  issues  tbr  which  both  parties  have  some  responsibility; 

(e)  promptly  infonu  the  other  of  any  material  changes  to  its  role  or  to  the 
regulatory  arrangements  it  administers; 

(9  exchange  details  of  annual  work  programs  to  the  extent  that  they  are 
rclevant  to  the  rolc  of  the  other; 

(g)  provide  the  other  with  advance  notice  of  its  intention  to  undertake  a 
major  revitw  or  activity  that  will  or  may  have  material  implications  for 

the  other; 

(h)  identify  opportunitics  to  coordinat:  strategic  plmming  and  undertake 
knowledge  slzaring  initiatives  to  optimise  material  understanding  of  roles 

and  strategic  directions; 

(i)  identify  relevant  projcct  oflicers  to  allow  for  the  coordination  of 
particular  regulatory  projects;  and 

)  publish  this  mcmorandum  on  its  wcbsite. 

6.  How  tbe  parties  will  manage  their  relationship  and  resolve  disputes 

6.1  Each  party  will  ensurc  tllat,  at  all  limes  while  this  memorandum  is  in  force, 

one  of  its  staffmcmbers  is  designated  and  known  to  the  other  as  its  contact 

oflicer  for  the  purposcs  of  this  mcmorandum. 

6.2  At  the  date  of  this  mcmorandum,  the  contact  officer  for  thc  Commission  is  Ms 

Natalia  Southern,  and  the  contact  offcer  for  the  Authority  is  Mr  Pcter 

McGovem.  Each  party  will  givc  noticc  of  any  change  to  its  contact  officer  to 

the  other  in  writing,  promptly  after  the  change  is  made. 

6.3  Each  party  will  ensure  tllat  its  contact  oflicer: 

(a)  makes  themsell-  (or  an  altematc)  available  at  a1l  rtlevant  times  to 
addrgss  any  qucstions,  concems  or  disputs  arising  out  of  the  operation 

of  this  memorandtlm  which  are  raised  by  either  party; 

(b)  instijates  pcriodic  (and  in  any  event  not  less  t11m1  three  yearly)  reviews 
of  thls  memorandum  directed.  in  particulaq  to  the  potential  for 

improvelnent  in  its  terms  or  operation  and  to  the  effect  (if  anyl  of 
regulatory  change  on  its  terms.  opemtion  or  utility;  and 

(c)  arranges  (in  conjunction  with  the  other's  contact  officer)  such  meetings 
of  appropriatc  staff'of  the  partics  as  and  when  necessary  or  dvsirable  to 

facilitate  the  cicient  and  effcctive  operation  of  this  memorandum  and 
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including,  in  any  event,  a  meeting  of  respectivt  Chairpeaons  of  thc 

parties  no  lcss  fiequently  than  annually. 

6.4  If  there  is  a  dispute  betwecn  the  parties  as  to  the  terms  or  operation  of  this 

memorandum,  each  party  will  ensure  that  its  contact  officer  endeavours  in 

good  faith  to  resolve  that  dispute  with  the  other's  contact  officer.  If,  however. 

a  contact  officer  gives  notice  to  the  other  party's  contact  omcer  of  the  view 
that  the  dispute  is  unlikely  to  be  resolved  by  dlscussions  between  the  contact 

officers.  then  each  party's  contact  officer  must  promptly: 

(a)  brief  the  party's  Cllairperson  (or  a  nominee  of  the  party's  Chairperson) 
of  details  of  thc  rclevant  dispute;  and 

(b)  nrrange  with  thc  othcr's  contact  officer  for  a  meeting  of  the  Chaimersons 
of  the  parties  (or  their  respective  nominees),  with  the  objective  of 

settling  the  disptltc  amicably. 

7.  Use  and  disclosure  of  information 

7.1  The  capacity  of  a  party  to  use  or  disclosc  information,  or  take  information  into 

account,  is  or  may  be  (depending  on  the  nature  or  source  of  the  information) 
restricted  by  law. 

If  a  party  discloses  information  to  the  other  party  under  this  memorandum,  the 

disclosing  party  may  placc  restrictions  on  the  recipient's  use  or  disclosurc  of 

that  infonnation,  bcillg  rcstrictions  it  bclieves  in  good  faith  are  necessary  for 

compliance  with  bindillg  restrictions  on  disclosure.  A  party  receiving 

information  will  obsen'c  any  such  restriction  noting,  however,  that  this 

requirement  does  not  limit: 

(a)  any  other  lcgal  obligation  of  a  party  relating  to  the  disclosure  or  use  of 
information;  and 

(b)  any  right  of  a  party  conceming  information  obtained  othenvise  than 

under  this  melnorandum. 
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EXECUTED  AS  A  MEMORANDUM 

THE  COMMON  SEM,  of  the  ESSENTIAL  SERVICES 

COMMISSION  was  affixed  pursuant  to  the  authority  of  the 

Commission  the  Bz:J  day  of  zs=..-..z  201  0 
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For  and  on  behalf  of  the  VIGORIAN  ) 

REGIONAL  CHANNELS  AUTHORITY  ) 

in  tht  presence  of:  ) 

sKt  C84+ 

q  1* THE  G 
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Signature  of  Authon'sed  Person 

Kas  Symkiel 

Namt  of  Wimess 

Peter  McGovern 

Nne  of  Aulhorised  Person 
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