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THIS DEED OF NOVATION is made on _______________________ 2022 

BETWEEN: 

(1) BayWa r.e. Operation Services Pty Ltd (ACN 637 314 277), a company registered under 
the laws of the Commonwealth of Australia and having its principal place of business at Level 
1, 79-81 Coppin Street, Richmond VIC 3121, Australia (the “Outgoing Party”);  

(2) Ferguson Wind Farm Pty Ltd (ACN 608 631 321), a company registered under the laws of 
the Commonwealth of Australia and having its principal place of business at Level 1, 79-81 
Coppin Street, Richmond VIC 3121, Australia (the “Remaining Party”); and  

(3) BayWa r.e. Projects Australia Pty Ltd (ACN 606 343 757), a company registered under 
the laws of the Commonwealth of Australia and having its registered address at Level 1, 79-
81 Coppin Street, Richmond VIC 3121, Australia (the “Incoming Party”). 

(together, the “Parties” and each a “Party”). 

BACKGROUND: 

(A) On 23 July 2021, the Remaining Party and the Outgoing Party entered into the Agreement.  

(B) The Outgoing Party and the Remaining Party wish to novate the Agreement to the Incoming 
Party pursuant to clause 14.1(a) of the Agreement to allow the Incoming Party to rely on 
the terms of the Agreement. 

(C) The Parties agree to the novation of the Agreement from the Outgoing Party to the Incoming 
Party and that the Incoming Party may rely on the terms of the Agreement pursuant to the 
terms of this Deed on and from the Effective Date. 

THE PARTIES AGREE AS FOLLOWS:  

1. DEFINITIONS AND INTERPRETATION 

1.1 Definitions 

In this Deed, unless the contrary intention appears: 

“Agreement” means the asset management agreement dated 23 July 2021 between the 
Remaining Party and the Outgoing Party for the performance of asset management and 
maintenance services for the Project effective from the date of the agreement, as set out in 
full in the Schedule. 

“Background” means the background to this Deed of novation, as set out in this Deed. 

“Business Day” means any day other than a Saturday, Sunday or public holiday in 
Melbourne (Victoria). 

“Deed” means this Deed of Novation. 

“Effective Date” means the date of this Deed. 

“Notice” has the meaning given to that term in clause 6.2 (Details for service of notices). 

“Project” means the Facility as set out in the Agreement.  

“Schedule” means the schedule to this Deed. 

“Services” has the same meaning given to that term in the Agreement. 

19 May
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1.2 Interpretation 

In this Deed, unless the contrary intention appears: 

(a) a reference to this Deed or another instrument includes any variation or replacement 
of either of them; 

(b) a reference to a statute, ordinance, code or other law includes regulations and other 
instruments under it and consolidations, amendments, re-enactments or 
replacements of any of them; 

(c) the singular includes the plural and vice versa; 

(d) if a period of time is specified and dates from a given Day or the Day of an actual 
event, it is to be calculated exclusive of that Day; 

(e) a reference to a “Day” is to be interpreted as the period of time commencing at 
midnight and ending 24 hours later; 

(f) if a Day on which any act, matter or thing is to be done under this Deed is a Saturday, 
a Sunday or a public holiday in Melbourne (Victoria), the act, matter or thing must 
be done on the next Day which is not a Saturday, a Sunday or a public holiday in 
Melbourne (Victoria); 

(g) a reference to a schedule is a reference to the Schedule; 

(h) where an expression is defined, another part of speech or grammatical form of that 
expression has a corresponding meaning; 

(i) where any word is defined within the context of any particular clause in this Deed, 
that word, unless it is clear from the clause in question that it has limited application 
only to the relevant clause, must bear the meaning ascribed to it for all purposes in 
terms of this Deed, notwithstanding that that word has not been defined in this 
clause 1 (Definitions and Interpretation); 

(j) words defined in this Deed have the same meanings in the schedule unless the 
schedule contains its own definitions of such words; 

(k) headings are for reference only and do not form part of this Deed; 

(l) the words “including” and “include” are a reference to “including, but not limited 
to”; 

(m) words denoting individuals or persons include natural persons, companies, close 
corporations, partnerships, joint ventures, unincorporated associations or 
responsible authorities or any other corporate entity or association of persons and 
vice versa; 

(n) words denoting any gender include all genders; 

(o) where an obligation or liability is imposed on a Party under this Deed, that obligation 
or liability is not to be limited or affected by an obligation or liability imposed in 
another provision of this Deed unless expressly stated; 

(p) where a right or remedy is conferred on a Party under this Deed, that right or remedy 
is in addition to, and not in substitution of, any other right or remedy conferred on 
that Party under this Deed or otherwise according to law; 

(q) the term “may” when used in the context of a power or right exercisable by a Party 
means that that Party can exercise that right or power in its absolute and unfettered 
discretion and that Party has no obligation to the other Parties to do so; and 
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(r) no rule of construction applies to the disadvantage of one Party on the basis that it 
prepared or put forward this Deed or any part of it. 

2. NOVATION 

2.1 Novation 

The Parties agree to novate the Agreement to substitute the Incoming Party for the Outgoing 
Party, on and from the Effective Date. 

2.2 Incoming Party’s obligations 

(a) The Incoming Party must perform the obligations of the Outgoing Party under the 
Agreement in favour of the Remaining Party.  

(b) The Incoming Party will be bound by the Agreement as if it was an original party to 
the Agreement in place of the Outgoing Party. 

2.3 Remaining Party’s obligations 

(a) The Remaining Party must perform its obligations under the Agreement in favour of 
the Incoming Party, including obligations which were incurred or which relate to 
events occurring before the Effective Date.  

(b) The Remaining Party will continue to be bound by the Agreement as if the Incoming 
Party was an original party to the Agreement in place of the Outgoing Party. 

2.4 Rights 

The Incoming Party is entitled to all of the rights to which the Outgoing Party was entitled 
in relation to the Agreement, which arise on or after the Effective Date. 

2.5 Remaining Party releases Outgoing Party 

The Remaining Party releases the Outgoing Party from all its obligations under the 
Agreement and all actions, claims and liabilities that it may have against the Outgoing Party 
in relation to the Agreement which arise on or after the Effective Date.   

2.6 Outgoing Party releases Remaining Party 

The Outgoing Party releases the Remaining Party from all its obligations under the 
Agreement and all actions, claims and liabilities that it may have against the Remaining 
Party in relation to the Agreement which arise on or after the Effective Date.   

2.7 Reference in Agreement 

All references to the Outgoing Party in the Agreement are to be construed as references to 
the Incoming Party. 

2.8 Representations and Warranties in relation to Agreement 

The Remaining Party represents and warrants to the Incoming Party that: 

(a) the Fees (as defined in the Agreement) in relation to the Services have been paid in 
full by the Remaining Party to the Outgoing Party and that no other amounts are 
payable by the Remaining Party to the Outgoing Party; and 

(b) the Agreement attached in the Schedule is a full and complete copy of the Agreement 
and no further agreements between the Remaining Party and the Outgoing Party 
have been made in respect of the subject matter of the Agreement. 
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3. REPRESENTATIONS AND WARRANTIES 

The Parties represent and warrant to each other that as of the Effective Date: 

(a) they are a company duly incorporated and validly existing under the law of the place 
of their incorporation; 

(b) they have the power to enter into and perform all obligations under this Deed and 
have taken all necessary corporate action to authorise the execution, delivery and 
performance of this Deed; 

(c) no application or order has been made for their winding up or administration or other 
analogous proceedings; 

(d) no action has been taken to seize or take possession of their assets; and 

(e) there are no unsatisfied judgments against them and they are able to pay their debts 
as they fall due. 

4. RELIANCE 

Each Party acknowledges that the other Parties have entered into this Deed in full reliance 
on the representations and warranties made in the terms stated in 
clause 2.8 (Representations and Warranties in relation to Agreement) and 
clause 3 (Representations and Warranties). 

5. RELEASE AND INDEMNITY 

5.1 The Remaining Party must release, discharge, indemnify and keep indemnified the Outgoing 
Party from and against any liability incurred by the Outgoing Party as a result of any action, 
demand, claim or proceeding commenced against the Outgoing Party at any time by any 
party (including any third party) in connection with the Agreement as a result of an act or 
omission of the Remaining Party on or before the Effective Date. 

5.2 The Incoming Party must release, discharge, indemnify and keep indemnified the Outgoing 
Party from and against any liability incurred by the Outgoing Party as a result of any action, 
demand, claim or proceeding commenced against the Outgoing Party at any time by any 
party (including any third party) in connection with the Agreement as a result of an act or 
omission of the Incoming Party on or after the Effective Date. 

6. NOTICES 

6.1 Written Notice 

Any notice under this Deed must be in writing and must be signed by the Party giving the 
notice or any authorised officer of that Party. 

6.2 Details for service of notices 

Unless and until a Party provides to the other Party to this Deed notice of a different address 
or facsimile number, any notice, request or other communication to be given or served 
pursuant to this Deed (a “Notice”) must be addressed as the case may be, as follows: 

Remaining Party: 

Attention: The Legal Counsel 
Email: Legal.AUS@baywa-re.com  
Phone: (03) 9429 5629 

Outgoing Party: 

Attention: The Legal Counsel  

mailto:david.shapero@baywa-re.com
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Email: Legal.AUS@baywa-re.com  
Phone: (03) 9429 5629 

Incoming Party: 

Attention: The Legal Counsel  
Email: Legal.AUS@baywa-re.com  
Phone: (03) 9429 5629 

6.3 Delivery 

Any Notice must be delivered by hand, post or sent by email to the address of the Party to 
which it is sent, or by such other means as may be agreed by the Parties. 

6.4 Receipt 

A Notice is deemed to be received: 

(a) if delivered by hand, upon delivery; 

(b) if sent by post, upon the expiration of 7 Business Days after the date on which it was 
sent; and 

(c) if transmitted by email, upon delivery. 

6.5 Change of address 

Either Party may change its address for the service of notices by giving written notice of that 
change to the other Party. 

7. GENERAL 

7.1 Entire Deed 

This Deed constitutes the entire Deed between the Parties in connection with its subject 
matter and supersedes all previous deeds or understandings between the Parties. 

7.2 Relationship  

This Deed does not create a relationship of employment, trust, partnership, joint venture or 
agency between the Parties. 

7.3 Further action 

Each Party must do, at its own expense, everything reasonably necessary (including 
executing documents or notarising this Deed, if required) to give full effect to this Deed and 
the transactions contemplated by it. 

7.4 Waiver 

A Party does not waive a right, power or remedy if it fails to exercise or delays in exercising 
the right power or remedy.  A full or partial exercise of a right, power or remedy does not 
prevent another or further exercise of that or another right, power or remedy.  A waiver of 
a right, power or remedy must be in writing and signed by the Party giving the waiver. 

7.5 Costs and expenses  

Each Party must be responsible for its own costs and expenses of and in connection with the 
negotiation, preparation, execution, stamping, registration and completion of this Deed and 
of any document contemplated by this Deed. 

mailto:david.shapero@baywa-re.com
mailto:david.shapero@baywa-re.com
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7.6 Severability 

A term or part of a term of this Deed that is illegal or unenforceable may be severed from 
this Deed and the remaining terms or part of the term of this Deed continue in force. 

7.7 Counterparts 

This Deed may by be executed in any number of counterparts.  Each counterpart constitutes 
an original of this Deed, all of which together constitute one instrument.  A Party who has 
executed a counterpart of this document may exchange it with another Party by emailing a 
pdf (portable document format) copy of, the executed counterpart to that other Party and, 
if requested by that other Party, will promptly deliver the original by hand or post.  Failure 
to make that delivery will not affect the validity of this Deed. 

7.8 Governing law and jurisdiction 

This Deed will be governed by the laws as they apply in the State of Victoria, Australia and 
each Party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the 
courts of Melbourne in the State of Victoria, Australia, as a convenient forum concerning any 
dispute between them. 

7.9 Electronic execution 

Each Party consents to this Deed being executed electronically by any method (including by 
signing on an electronic device, electronic signing platform or by digital signature) and 
existing in electronic form and agrees that electronic signature and the method used is 
legally valid and binding method of execution and that electronic signature is conclusive as 
to the identity of a Party and their intention to be bound as if signed by that Party’s (or any 
of its duly authorised signatory’s) manuscript signature.  
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EXECUTED as a deed. 

Signed, sealed and delivered by BayWa r.e. Projects Australia Pty Ltd (ACN 606 343 757), in 
accordance with section 127(1) of the Corporations Act 2001 (Cth):  

 

 

____________________________ 

Name:  Fleur Yaxley 
Position: Director 
 

____________________________ 

Name: Daniel Gaefke  
Position: Director  
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EXECUTED as a deed. 

 

Signed, sealed and delivered by Ferguson Wind Farm Pty Ltd (ACN 608 631 321), in 
accordance with section 127(1) of the Corporations Act 2001 (Cth):  

 

 

____________________________ 

Name:  Fleur Yaxley 
Position: Director 
 

____________________________ 

Name:  Daniel Gaefke    
Position: Director  
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EXECUTED as a deed. 

 

Signed, sealed and delivered by BayWa r.e. Operation Services Pty Ltd (ACN 637 314 277), 
in accordance with section 127(1) of the Corporations Act 2001 (Cth):  

 

 

____________________________ 

Name: Nathan Everitt  
Position: Director 
 

____________________________ 

Name: Daniel Gaefke  
Position: Director  
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SCHEDULE 

AGREEMENT 

 


























































































	1. Definitions and Interpretation
	1.1 Definitions
	“Background” means the background to this Deed of novation, as set out in this Deed.
	“Schedule” means the schedule to this Deed.
	“Services” has the same meaning given to that term in the Agreement.
	1.2 Interpretation
	(a) a reference to this Deed or another instrument includes any variation or replacement of either of them;
	(b) a reference to a statute, ordinance, code or other law includes regulations and other instruments under it and consolidations, amendments, re-enactments or replacements of any of them;
	(c) the singular includes the plural and vice versa;
	(d) if a period of time is specified and dates from a given Day or the Day of an actual event, it is to be calculated exclusive of that Day;
	(e) a reference to a “Day” is to be interpreted as the period of time commencing at midnight and ending 24 hours later;
	(f) if a Day on which any act, matter or thing is to be done under this Deed is a Saturday, a Sunday or a public holiday in Melbourne (Victoria), the act, matter or thing must be done on the next Day which is not a Saturday, a Sunday or a public holid...
	(g) a reference to a schedule is a reference to the Schedule;
	(h) where an expression is defined, another part of speech or grammatical form of that expression has a corresponding meaning;
	(i) where any word is defined within the context of any particular clause in this Deed, that word, unless it is clear from the clause in question that it has limited application only to the relevant clause, must bear the meaning ascribed to it for all...
	(j) words defined in this Deed have the same meanings in the schedule unless the schedule contains its own definitions of such words;
	(k) headings are for reference only and do not form part of this Deed;
	(l) the words “including” and “include” are a reference to “including, but not limited to”;
	(m) words denoting individuals or persons include natural persons, companies, close corporations, partnerships, joint ventures, unincorporated associations or responsible authorities or any other corporate entity or association of persons and vice versa;
	(n) words denoting any gender include all genders;
	(o) where an obligation or liability is imposed on a Party under this Deed, that obligation or liability is not to be limited or affected by an obligation or liability imposed in another provision of this Deed unless expressly stated;
	(p) where a right or remedy is conferred on a Party under this Deed, that right or remedy is in addition to, and not in substitution of, any other right or remedy conferred on that Party under this Deed or otherwise according to law;
	(q) the term “may” when used in the context of a power or right exercisable by a Party means that that Party can exercise that right or power in its absolute and unfettered discretion and that Party has no obligation to the other Parties to do so; and
	(r) no rule of construction applies to the disadvantage of one Party on the basis that it prepared or put forward this Deed or any part of it.

	2. NOVATION
	2.1 Novation
	2.2 Incoming Party’s obligations
	(a) The Incoming Party must perform the obligations of the Outgoing Party under the Agreement in favour of the Remaining Party.
	(b) The Incoming Party will be bound by the Agreement as if it was an original party to the Agreement in place of the Outgoing Party.
	2.3 Remaining Party’s obligations
	(a) The Remaining Party must perform its obligations under the Agreement in favour of the Incoming Party, including obligations which were incurred or which relate to events occurring before the Effective Date.
	(b) The Remaining Party will continue to be bound by the Agreement as if the Incoming Party was an original party to the Agreement in place of the Outgoing Party.
	2.4 Rights
	2.5 Remaining Party releases Outgoing Party
	2.6 Outgoing Party releases Remaining Party
	2.7 Reference in Agreement
	2.8 Representations and Warranties in relation to Agreement
	(a) the Fees (as defined in the Agreement) in relation to the Services have been paid in full by the Remaining Party to the Outgoing Party and that no other amounts are payable by the Remaining Party to the Outgoing Party; and
	(b) the Agreement attached in the Schedule is a full and complete copy of the Agreement and no further agreements between the Remaining Party and the Outgoing Party have been made in respect of the subject matter of the Agreement.

	3. Representations and Warranties
	(a) they are a company duly incorporated and validly existing under the law of the place of their incorporation;
	(b) they have the power to enter into and perform all obligations under this Deed and have taken all necessary corporate action to authorise the execution, delivery and performance of this Deed;
	(c) no application or order has been made for their winding up or administration or other analogous proceedings;
	(d) no action has been taken to seize or take possession of their assets; and
	(e) there are no unsatisfied judgments against them and they are able to pay their debts as they fall due.

	4. reliance
	5. release and INDEMNITY
	5.1 The Remaining Party must release, discharge, indemnify and keep indemnified the Outgoing Party from and against any liability incurred by the Outgoing Party as a result of any action, demand, claim or proceeding commenced against the Outgoing Part...
	5.2 The Incoming Party must release, discharge, indemnify and keep indemnified the Outgoing Party from and against any liability incurred by the Outgoing Party as a result of any action, demand, claim or proceeding commenced against the Outgoing Party...

	6. NOTICES
	6.1 Written Notice
	6.2 Details for service of notices
	6.3 Delivery
	6.4 Receipt
	(a) if delivered by hand, upon delivery;
	(b) if sent by post, upon the expiration of 7 Business Days after the date on which it was sent; and
	(c) if transmitted by email, upon delivery.
	6.5 Change of address

	7. GENERAL
	7.1 Entire Deed
	7.2 Relationship
	7.3 Further action
	7.4 Waiver
	7.5 Costs and expenses
	7.6 Severability
	7.7 Counterparts
	7.8 Governing law and jurisdiction
	7.9 Electronic execution


